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Affirmed in part, vacated in part, and remanded by unpubli shed per
curiam opi ni on.

G Ernest Skaggs, SKAGGS & SKAGGS, Fayetteville, West Virginia, for
Appel l ant. Kasey Warner, United States Attorney, M|l er A Bushong
11, Assistant United States Attorney, Beckley, Wst Virginia, for

Appel | ee.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

Timothy Dowell, Sr. was convicted of distribution of
cocai ne base in violation of 21 U.S.C. 8§ 841(a)(1) (2000). Dowel |
appeal s, contending that the district court inproperly sentenced
hi mwhen it attributed a drug quantity to hi mgreater than found by
the jury. Dowell does not challenge his conviction. He preserved
the sentencing issue for appeal by raising it in the district
court. We affirm Dowell’s conviction but vacate and remand for
resent enci ng.

In United States v. Booker, 125 S. C. 738 (2005), the

Suprenme Court concluded that the mandatory manner in which the
federal sentencing guidelines required courts to i mpose sentencing
enhancenents based on facts found by the judge by a preponderance
of the evidence violated the Sixth Amendnent. Booker, 125 S. C

at 746, 750. In light of Booker, we vacate Dowel|’s sentence and
remand the case for resentencing.”’ Al t hough the sentencing
guidelines are no |onger nmandatory, Booker nakes clear that a
sentencing court nust still “consult [the] Guidelines and take them
i nto account when sentencing.” 125 S. C. at 767. On remand, the
district court should first determ ne the appropriate sentencing

range under the CGuidelines, making all factual findings appropriate

“Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th Gr. 2005), “[w e of course offer no criticismof the
district judge, who foll owed the | aw and procedure in effect at the
time” of Dowell’s sentencing.




for that determ nation. See United States v. Hughes, 401 F. 3d 540,

546 (4th Cir. 2005) (applying Booker on plain error review). The
court should consider this sentencing range along with the other
factors described in 18 U.S.C. 8§ 3553(a) (2000), and then inpose a
sent ence. Id. If that sentence falls outside the Guidelines
range, the court should explain its reasons for the departure as
required by 18 U S. C. 8 3553(c)(2) (2000). 1d. The sentence nust
be “within the statutorily prescribed range and . . . reasonable.”
Id. at 546-47

We dispense with oral argunent because the facts and
| egal contentions are adequately presented in the materials before
the court and argunment woul d not aid the decisional process.
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